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Indigenous Sovereignty over Natural
Resource Rights in Taiwan: Review o
Two Constitutional Court Decisions

Awi Mona # E1{%
Seediq. Alang Gluban
Associate Professor & Director

NDHU Law
Hualien, Tatwan

Taiwan

- . New
Han Chinese Indigenous

96.4% Peoples 2.5%

Hoklo 74.5%
o Hakka 19.8%

Immigrants

1L1%

s Urban 50%

‘lkec( * TW Indigenous peoples belong to
Austronesian linguistic family and
have a variety of languages and
cultures.

Kulon& & B--:y‘r-, rl

Tmn::':":‘“ Before the immigration of Han
Chinese in the 17th century,

Indigenous peoples have lived in

Taiwan for a long time.

* 16 officially recognized
indigenous nations

* Total indigenous population is
R about 580,000, accounting for
Makatao.: /A 2.5% of Taiwan population

-
Yamin &

State’s Historical

Vieﬁoints



‘ikeco:

« Dutch 1624 * Qing
* Spain 1626 + Koxinga 1684 + Japan
1662 1895

V™ Mg

The Idea of the Savage
in Colonial Legal
Thought and Discourse

_ E———
( Regime +ROC 1045-

‘ikeco:

Separate worlds Contact &

Cooperation

+ Savage (Fanrén, % A)
* Takasagozoku ( Gaosha
70, HEYIE)
« Mountain compatriots
('Shan bao, W i1 ) .
+ Indigenous Peoples
( yuanzhuminzu, /& £
2%

Displacement &
Assimilation

* First Contact + Dutch~Qing * Japan & Early +End of
ROC colonial Authoritarian
rule regime
+ Taiwan
de1rocracy
LA RAE
® R~ RAER
L&k E W
fed Mountain
Fan/savage fellows
% . x-% Aboriginal
Fawbarbarian rlf;?go:nous
peoples
‘ikeci An Untold Story Hidden Behind
The Names
Naming as a Legal Tool Conceptualizing “Others”
with the Political Aim B

Conceptualized Political

language: classifying

others

*  Wild men, barbarians
& savages

Stages of development:

noble and ignoble savages




The denigration of
indigenous culture

-

Core Issue:
Indigenousness

Third Wave

Indigenous Movement
(2016-)

/ Second Wave
Indigenous Movement
(2000-2008 )

First Wave Indigenous
Movement ( 1980-1990)

@

Post Taiwan Democratic Transition

2000-2008

Constitutional
Reform

i 2016 onward
Indigenous

Agenda
Indigenous
Peoples Basic
Law

National Apology

‘ikec{ Indigenous Movements:
Emerging and continue to evolve

1980s-1990s 2005-2016

* indigenous movements and * Indigenous Peoples Basic
constitutional reforms Law

2000-2005 + Indigenous legal

« “New Partnership Treaty” constructions
with Taiwan Indigenous 2016 onwards
Peoples R

Indigenous Historical Justice
* A declaration of “Nation to & Transitional Justice
Nation” relationship



‘ikeco:

Oikeco:

Indigenous Historical Justice
& Transitional Justice

From equal protection and anti-
discrimination of individual rights towards
Indigenous self-determination and self-
government.

To introduce a new legal paradigm

To actualize Indigenous legal traditions
(customary laws)

Constitutionalizing Indigenous Rights

‘ikec{

National Apology to

Indigenous Peoples
by President Tsai Ing-wen

- =

August 1, 2016

‘ikeco:
Indigenous right to self-government 1s an
institutional assurance (Einrichtungsgarantie)
entrenched within the Constitution.

ROC
constitutional Indigenous
framework Peoples Basic

Law



‘ikeco:

Sui generis nature of indigenous
collective rights

Indigenous

Indigenous rights to land tenure [ taditional biological
diversity knowledge
and governance and intellectual

creations

Utilization of [ Free, prior and

Co-

natural informed
management

resources consent

‘ikec{

Judicial Yuan Interpretation Supreme Administrative Court
No. 803 Indigenous Hunting No. 894 Appeal, 2019

‘ikec{

Development of
Judicial Practices on
indigenous cases

‘ikec{

Judicial Yuan Interpretation No. 1636 Taiwan Grand Court
No. 810, Government Appeal, Civil Grand Court of
Procurement of Indigenous the Supreme Court, 2019

Employment Voucher Case

e

-

@—zmnR  Doneminiaw



‘ikec': Indigenous Hunting and the Law:

Tama Talum’s Hunting Case

Judicial Yuan Interpretation No. 803
* Hunting is a way to use natural resources

and an important tradition for Indigenous
people.

Hunting is not only an important activity in
traditional ceremonies and community
education but also a fundamental basis for
an individual member of the Indigenous
community to identify with their culture.

Oikeco:

The TCC viewed the issue from the perspective of

defending personal dignity, cultural identification,
individual cultural autonomy, and the integrity of
free development of personalities for the purposes
of preserving, practicing, and passing down their
unique traditional cultures in order to ensure the
sustainable development of Indigenous culture.

TCC determined that Indigenous people have the
right to choose to live in accordance with their
traditional cultures. In addition, said right is
enjoyed by all Indigenous people and is protected
by the Constitution as a fundamental right.

‘ikecc

Through hunting, Indigenous people learn and
accumulate their experiences, living skills, and
traditional knowledge concerning animals, forests,
mountains, and the environment and form their own
identity with the community to which they belong.

Additionally, they are able to participate, practice, and
pass down the collective culture of their tribes and
communities together with other members, which is a
critical part of the forming and passing down of
Indigenous culture.

Therefore, participating in hunting in accordance with
their cultural heritage is an important part of the
aforementioned Indigenous cultural rights, which
should be protected by the Constitution.

‘ikec't The Court Decision as a Denial of

10

Indigenous Sovereignty

First is the argument made by the court that the
decriminalization of hunting should apply only to self-made
rifles used for subsistence.

Second, the court argued that hunting endangers wildlife,
especially protected species and, therefore, protected
species must be excluded from hunting activities unless
otherwise approved.

Indigenous  Wildlife
Cultural conservation

Rights



‘ikec‘:

« Although the decision was framed in terms of
constitutional proportionality, it was made in a
broader context of racial discrimination,
accompanied by attitudes of superiority and by a
projection of Indigenous lifeways as “primitive”
and “inferior.”

Observations

* Majority views are the continuation of colonial
attitudes that regarded Indigenous peoples as
inferior, rooted in calling Indigenous peoples
shengfan and shoufan, literally “raw savages” and
“cooked savages”.

‘ikec{

e ®
° ‘e
<@ °,
Savageness o Mercy from
e Imagination Civilization

o @
020
Purely colonial gaze

* False cultural imagination of
indigenous peoples

* False narrative discourse of indigenous
knowledge

‘ikec.: Discrimination of a dual nature

‘ikec’.

11

On the one hand, thereis ~ On the other hand, even after

direct destruction of the President Tsai’s apology,
material and spiritual majority attitudes that lead to
conditions needed for the  exclusion or negative
maintenance of discrimination persist. The
Indigenous ways of life principle that Indigenous peoples
as many Indigenous have the right even to modest
peoples have been internal self-determination, by
excluded from their controlling their own hunting
forests. institutions on their own

traditional territories, as
promised in the Basic Law, is
entirely sidestepped.

TCC Judgment 111-Hsien-
Pan-4 (2022)

The Indigenous People
Status of Children of
Intermarriage between
Indigenous and Non-
indigenous People Case

TCC Judgment 111-
Hsien-Pan-17 (2022)
Case on the
Indigenous Peoples
Status for the Siraya
People




'ikeco: ‘ikecc Principles of Self-

government and

Niﬁflfer TCC Judgment 111-Hsien-Pan-4 TCC Judgment 111-Hsien-Pan-17 Indigenous laws

g | The TCC ruled that said provisions Indi 1 ed by AAoC A L

¢ ‘ | t provisions Indigenous peoples protected by AAo ha L T it

E impose a differential treatment of include all Austronesian Taiwanese (R

E children bom mto mtermarriages Peoples in Taiwan. In its reasoning, the e

o | between indigenous people and non- TCC delved into the legal history of the s

£ indigenous people i indigenous regulation on indigenous status in

= people status registrations, which Tarwan since the Qing dynasty, and Right to Self-

fg' does not pass strict scrutiny under extended the definition of indigenous determination

E FﬂCial. equal protectlon,lauc.l rendered peoples to Austronesian Taiwanese Right to Cultural

it arbitrary and unconstitutional. peoples that meet the elements of (1) ;

preserving their cultural characteristics Identity Art. 9 Indigenous peoples and
such as their ethnolect, custom, and Art. 33 Indigenous peoples individuals have the right to
tradition until present; (2) maintaining have the night to decide belong to an mdigenous
their etlmic identity: (3) having a who their members are community or nation, in
verifiable historical record of them according to their own accordance with the traditions
being Austronesian Taiwanese peoples. customs and traditions. and customs of the community or

nation concerned.

Q- [ - Shared experiences of
indigenous peoples

* The racist policy of assimilation by the State oppressed the
continuation and preservation of indigenous cultures, history,

Concluding Remarks and identity
* The nationalistic policy of assimilation by the State

] disintegrated the inheritance and succession of indigenous

languages, education, and knowledge systems.

* The mindset of discovery and development by the State
deprives the stewardship and management of indigenous
lands, environment, and traditional territories.

* The unjust colonial and welfare policy by the State violates
the indigenous physiological, psychological, and spiritual
health.

12



‘ikeco:

* These legal decisions demonstrate the
relevance of CRT to understanding the
Indigenous—state relationship in Taiwan

* Interpretation No. 803, despite all
appearances of court neutrality and
constitutional order, ended up othering
Indigenous people by portraying them as
savages who hunt and endanger protected
species.

H ‘4
°|keco.

How can, and how should, the state
empower the autonomy and effectiveness
of indigenous governance in the
relationship between indigenous peoples
and cultural integrity.

‘ikecot Indigenous Governance
and Cultural Integrity

* Concept of ‘good governance’ compatible
with their cultural characteristics

* Basic contours of indigenous rights were
determined by the historical practices,
customs, and traditions integral to the
culture of the particular indigenous
peoples.

ikecs -
@ Indigenous
transitional and
historical justice

Cultural Jurisprudence
Pluralism of hybridity

13



‘ikeco:

2 o ‘ikeco:
Indigenous Visions of Governance

Towards Nation-building

+ Attributes of governance attaching to those

practices, customs and rituals integral to the | Knb eyax ta haq ka ita!
distinctive indigenous cultures

* Formation of a cultural match governing
system and in the ongoing functioning of
that system

14
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